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Hyde, 58 N. Y. 272; Magovern v. Robertson, 116 N. Y. 61; Wessels & Co. 
v. Weiss & Co., 166 Pa. St. 490; Cossack v. Burgwyn, 112 N. C. 304. Under 
the modern doctrine the majority of the courts hold that partnership depends 
in all cases upon the contract and intention of the parties as made out by the 
facts of the case. The National Surety Co. v. Townsend Brick Co., 176 111. 
156; Earle v. Literary Club, 95 Fed. Rep. 544; Taylor v. Bush, 75 Ala. 432; 
Piano Mfg. Co. v. Frawley, 68 Wis. 577 ; Robinson v. Allen, 85 Va. 721 ; Wild 
v. Davenport, 48 N. J. L. 129, 57 Am. Rep. 552; Dutcher v. Buck, 96 Mich. 
160. 

Public Lands — Patent — Restriction on Alienation. — A treaty between 
the United States and the Duwamish Indians, made in 1855, empowered the 
President, "after a person or family had made a location upon land assigned 
for a permanent home, to issue a patent to such person or family for such 
assigned land." It further provided that such "tract shall not be aliened 
or leased for a longer term than two years, etc., (by the patentee) which con- 
ditions shall continue in force until a state constitution, embracing such lands 
within its boundaries, shall have been formed, and the legislature of the state 
shall remove the restrictions." Defendants claim as devisees under the will 
of P, deceased, to whom a patent in fee simple had been granted, but sub- 
ject to the foregoing stipulation, which was recited. In this action by 
plaintiff, as heir-at-law of P, to set aside the will, Held, that the restriction 
upon alienation was valid and prohibited disposition by will, the state legis- 
lature never having taken the necessary action to remove the condition. 
Jackson v. Thompson et al. (1905), — Wash. — , 80 Pac. Rep. 454. 

The right of the government to impose restrictions upon the alienation of 
land held by Indians under patent from it is well recognized. And the 
treaty involved in the principal case has been construed to give the patentee 
only the right of occupancy and possession, the absolute title remaining in 
the government. Bird v. Winyer et al., 24 Wash. 269. The restrictive clause 
is binding upon grantees of the Indians although not contained in the original 
patent to them, it being considered matter of law. Taylor et al. v. Brown 
et al., S Dak. Rep. 335. And a grant of land in fee to an Indian by the state 
of North Carolina prohibiting him from alienating it for a longer period than 
two years, although permitting its devise was held not to be repugnant to 
the estate conveyed, the legislative power being superior to the rules of the 
common law. Smythe v. Henry et al., 41 Fed. Rep. 705. It has been fre- 
quently urged that no restraint upon alienation can be attached to a fee 
simple estate. This is the recognized rule in private grants. Jones v. Port 
Huron Engine and Thresher Co. et al., 171 111. 502, although it has been 
suggested that partial restraint, as for a limited time, may be valid. Kauf- 
ntann v. Burgert, 195 Pa. St. Rep. 274. But this does not apply to govern- 
ment patents to the Indians. Libby v. Clark, 118 U. S. 250. And "aliena- 
tion" prohibited in the principal case includes alienation in law as by devise. 
Lane v. Maine Mutual Fire Ins. Co., 12 Me. 44. 

Public Officers — Statute of Limitations — When Cause of Action 
Accrues. — Defendant, a register of deeds, failed to correctly record a descrip- 
tion of land in a deed from L to complainant. This enabled creditors of 
L, by indebtedness created subsequent to complainant's conveyance, to levy 
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execution upon the land under a judgment against L. Complainant, to pro- 
tect his previously-acquired title, was forced to buy in the property at 
sheriff's sale. In this action upon defendant's bond to recover the damages 
sustained, Held, (1) that although his negligence was not wilful nor so gross 
as to imply wilfulness, yet defendant was liable; (2) that the cause of 
action was not barred by the statute of limitations, since it accrued, not when 
the deed was erroneously recorded, but when the injury resulted to com- 
plainant in being deprived of his property. State, to Use of Cardin, v. 
McClellan et al. (1905), — Tenn. — , 85 S. W. Rep. 267. 

The principal case is noteworthy in that the question involved as to the 
time of accrual of the action has never before been passed upon by this 
court. And the authorities, upon the doctrine enunciated, are conflicting. 
State ex rel. Daniel et al. v. Grizzard, 117 N. C. 105; Betts v. N orris, 21 Me. 
314, in which latter case a strong dissenting opinion supports the holding in 
the principal case. These decisions seem to overlook the essential elements 
necessary to actions against public officers. Mechem, Public Officers, 
8 674. The case of Wilcox et al. v. Plummet's Executors, 4 Pet. 172, is fre- 
quently cited as opposed to the principal holding. But this action was based 
upon a breach of contract arising out of the relation of attorney and client, 
and did not involve a neglect of official duty. Hence it was held a cause of 
action immediately resulted from the breach, which is consistent with the 
general rule. So, too, Kerns v. Schoonmaker, 4 Ohio 331, and Lathrop v. 
Snellbaker, 6 Ohio St. Rep. 276, are cited as contrary to the principal case; 
but a distinction is to be noted here, in that the plaintiffs, in these cases, 
could have themselves determined the invalidity of the bonds in suit ; and 
upon execution issued their right of action against the defendant justices of 
the peace would have been complete. Steel & Johnson v. Bryant et al., 
49 la. 116; followed in Moore v. McKinley et al., Ex's, et al., 60 la. 367; 
Hartford v. Waterman, 26 Conn. 324 ; People, to the Use of Tritch, v. Cramer, 
15 Colo. 155, are relied on in the decision of the principal case, and seem to 
represent the weight of reason, if not of authority. 

Sales — Passing of Title in Goods Unidentified — Notice of Resale. — 
Defendant and plaintiff entered into a contract whereby the former bought 
a large quantity of linseed oil from the plaintiff. The oil was to be delivered 
in carload lots of not less than one nor more than three cars during any 
one month. Plaintiff kept the oil in tanks from which it was drawn to fill 
such orders as he might receive. Defendant, complaining that he lacked 
room to store the oil, failed to send orders for the monthly shipments as per 
agreement. Plaintiff, after shipping one carload without orders, failed to 
make further shipments and finally resold the remainder of the oil. In an 
action to recover damages for breach of contract, Held, that defendant had 
acquired no title to the oil, as it had not been identified and separated for 
him from the common mass ; that plaintiff rested under no obligation to give 
notice of resale to defendant; and that the difference between the contract 
price and the market price, at the time of the breach of contract, constituted 
the measure of damages. Kellogg v. Frohlich (1905), — Mich. — , 102 N. W. 
Rep. 1057. 



